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DECI S| ON

BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions to the proposed
decision of an adnministrative law judge (ALJ) filed by the
State of California, Departnent of Transportation (Caltrans).
The ALJ, ruling on charges filed by the State Enpl oyees Trades
Council, Local 1268, LIUNA, AFL-CIO (SETC), found that Caltrans
had vi ol ated subsections 3519(a) and (b) of the State
Enpl oyer - Enpl oyee Rel ations Act (SEERA) by renoving an

all egedly defamatory SETC leaflet from state-provided bulletin

boards customarily used for posting of enployee organization

materials. The ALJ dism ssed SETC s subsection 3519(d)



al l egation, and SETC did not except to that disnissal.*

Caltrans excepted on three grounds. First, it excepts to
the ALJ's denial of its notion to dismss the charge, due to
SETC s alleged lack of standing to pursue it and the alleged
lack of a useful purpose in Board review of the charge. That
notion to dism ss was based upon the fact that, after the
filing of the charge, SETC was replaced as the excl usive
representative of Caltrans enpl oyees.

Secondly, Caltrans excepts to the rationale for the ALJ's
holding that it violated SEERA by renoving the leaflet in

guesti on.

'SEERA is codified at Governnment Code section 3512
et seq. Al statutory references are to the Governnent Code
unl ess otherw se noted. Subsections 3519(a), (b) and (d)
provide as foll ows:

It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter

L] L] L] - - L] L] L] - * - L L L] L] L] L] L] L] L] L - L]

(d Domnate or interfere with the
formation or admnistration of any enployee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.



Thirdly, Caltrans excepts to the ALJ's proposed renedy on
the grounds that it requires an overly-extensive notice posting.

W have reviewed the record as a whole, in light of
Caltrans' exceptions. W find that the ALJ's proposed
deci sion, attached hereto and incorporated by reference herein,
fully and fairly addresses each of Caltrans® contentions, and
that it reaches the correct result. W thus adopt the ALJ's
decision and rationale as that of the Board itself.?

As to the renedy proposed by the ALJ, we find that a
statew de posting order is appropriate. In its exceptions
Caltrans alleges that the evidence shows that the |eaflet was
only posted at certain of its locations, and therefore that a
statew de posting of PERB's Oder would result in confusion on
the part of enployees who had not been cogni zant of the

underlying controversy. Qur review of the record indicates

‘" do not rely for our conclusion on that portion of the
ALJ's decision which indicates that the fact that Caltrans |eft
the leaflet posted for two weeks " . .. belies a conclusion
that there was posed to the enployer a substantial threat to
the efficient operation of its plant by the continued display
of the poster.” The enployer need not denonstrate that its
operation was actually disrupted to show sufficient business
justification Tor renoval of patently offensive or scurrilous
material. Rather, its burden is to denonstrate that the
material is of the sort that has a necessary tendency to cause
di sruption and that it is false, defamatory, and otherw se
unwort hy of EERA protection.

For the other reasons set forth by the ALJ, we concl ude
that the leaflet in question did not forfeit EERA protection
and that Caltrans was not privileged to renove it.



that it does not establish that the |eaflet was not posted
statewi de. Because no such show ng was made, we affirmthe
ALJ's Order providing for statew de posting of the Board's
Or der.

For the reasons set forth above, we affirmthe ALJ's
finding that Caltrans violated subsections 3519(a) and (b) by
renmoving an SETC l|leaflet from state-provided bulletin boards on
whi ch enpl oyee organi zation notices are custonmarily posted.

The finding that this sane conduct did not violate subsection
3519 (d) was not excepted to. Thus, the ALJ's dism ssal of that
allegation is final and binding upon the parties herein.

ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, it is hereby ORDERED that the
State of California, Departnment of Transportation and its
representatives shall:

A CEASE AND DESI ST FROM

1. Interfering with enployees in their exercise of
rights guaranteed by the State Enpl oyer-Enpl oyee Rel ations Act,
by renoving enployee organi zation literature from
enpl oyer-provided bulletin boards on which such literature is
customarily posted,

2. Denying to the State Enpl oyees Trades Council,
Local 1268, LIUNA, AFL-CIO the right to communicate with its

menbers and constituents as guaranteed by the State



Enpl oyer - Enpl oyee Rel ations Act by the conduct described in
par agraph 1;

3. Unreasonably restricting by pronul gation of
witten admnistrative or other policies, the right of the
State Enpl oyees Trades Council, Local 1268, LIUNA, AFL-CIOto
use enpl oyer-provided bulletin boards to comunicate wth its

menbers and constituents.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI Gl ES OF THE SEERA:

1. Wthin thirty (30) workdays after the date of
service of this Decision, post at all work |ocations where
notices to enpl oyees customarily are posted, copies of the
Notice attached as an appendi x hereto signed by an authorized
agent of the enployer. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to ensure that the Notices are not altered,
reduced in size, defaced or covered with any other material.

2. Wthin forty-five (45) consecutive workdays from
the service of this Decision, notify the Sacranento regiona
director of the Public Enploynent Relations Board in witing of
what steps the enployer has taken to conply with the terns of
this Order. Continue to report in witing to the regiona
director periodically thereafter as directed. Al reports to
the regional director shall be served concurrently on the

charging party herein.



C The charge that the State of California, Departnent of
Transportation violated subsection 3519 (d) of the State

Enpl oyer - Enpl oyee Rel ations Act is hereby DI SM SSED.

Menmbers Jaeger and Tovar joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S-CE-43-S, in
which all parties had the right to participate, it has been
found that the State of California, Departnent of
Transportation violated the State Enpl oyer-Enpl oyee Rel ations
Act by interfering with enployees in the exercise of rights
guaranteed by the SEERA. It was further found that the State
of California, Departnent of Transportation denied to SETC the
right to communicate with its nenbers in violation of the
SEERA. As a result of this conduct, we have been ordered to
post this Notice and we w Il :

A CEASE AND DESI ST FROM

1. Interfering with enployees in their exercise of
rights guaranteed by the State Enpl oyer-Enpl oyee Rel ations Act,
by renoving enpl oyee organization literature from
enpl oyer-provided bulletin boards on which such literature is
customarily posted; '

2. Denying to the State Enpl oyees Trades Council,
Local 1268, LIUNA, AFL-CIO the right to communicate with its
menbers and constituents as guaranteed by the State
Enpl oyer - Enpl oyee Rel ations Act by the conduct described in
par agraph 1,

3. Unreasonably restricting, by pronul gation of
witten admnistrative or other policies, the right of the
State Enpl oyees Trades Council, Local 1268, LIUNA, AFL-CIOto
use enpl oyer-provided bulletin boards to conmunicate with its
menbers and constituents.

Dat ed: STATE OF CALI FORNI A
DEPARTMENT OF TRANSPORTATI ON

By

THIS IS AN OFFI CIT AL NOTI CE. | T MUST REMAI NED POSTED FOR AT
LEAST TH RTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOI' BE DEFACED, ALTERED OR COVERED BY ANY MATERI AL OR REDUCED
I N SI ZE.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

STATE EMPLOYEES TRADES COUNCI L,
LOCAL 1268, LIUNA, AFL/CIQ
Unfair Practice

Charging Party, Case No. S CE-43-S

PROPOSED DECISION
2/22/82

V.

STATE COF CALI FORNI A ( DEPARTMENT
OF TRANSPORTATI ON) ,

Respondent .

Appear ances: Thomas E. Rankin, Attorney, for State Enpl oyees
Trades Council, Local 1268, LIUNA, AFL-CIO WIlliamM MM an,
Attorney, for State of California (Departnent of Transportation).

Before Gary M @Gl lery, Adm nistrative Law Judge.
PROCEDURAL HI STORY

This case reviews the propriety of the enployer's renoval
fromstate bulletin boards of a union leaflet, the thene of
whi ch | anented the suicide of an enpl oyee union nenber who had
been fired from state service.

On February 5, 1981, the State Enpl oyees Trades Council,
Local 1268, LIUNA, AFL-CIO (hereafter SETC) filed an unfair
practice charge against the State of California, Departnent of
Transportation (hereafter Caltrans) alleging violations of
Gover nnent Code section 3519 (a), (b) and (d) in that Caltrans

had renoved a SETC |eaflet from state provided union bulletin



boards. Caltrans filed a tinely answer on February 23, 1981.

A settlenent conference held on February 27, 1981, was w t hout
success and the formal hearing was held on June 18, 1981. Post
hearing briefs were filed and the matter submtted on

August 10, 1981. On July 27, 1981, Caltrans filed a Motion to
Dism ss the charge on the grounds that SETC was not then the
excl usive representative of the enployees within the unit. The
Motion to Dismss was deferred for disposition within this

proposed Deci si on.

FI NDI NGS O FACT

The State (Caltrans) is an enployer and SETC is an enpl oyee
organi zation within the neaning of the State Enployer-Enpl oyee
Rel ations Act (hereafter SEERA).1

Ri chard Del signe was an enpl oyee at the Caltrans
Pl acerville mai ntenance yard. His inmediate supervisor was
Don Frohreich who was al so the superintendent of the
Placerville yard. Delsigne was a shop steward for SETC. SETC
began representing craft and nmai ntenance enployees in the
Placerville yard sonetinme in 1975 or 1976.

Charles Reiter, general manager for SETC, testified that
there has been a long history of conflict and of grievances for

enpl oyees in the Placerville yard. Reiter has been working

'Gover nnent Code Section 3512 et seq. All references
herein are to the Governnent Code, unless otherw se stated.



wth the enployees in the Placerville yard since SETC began
representing enployees there. On one occasion, he represented
Del signe at the first stage of a grievance relating to a one
day punitive action for failure to wear a safety hat.

On July 10, 1980, Delsigne was fired from his enpl oynent
with Caltrans. SETC, representing Del signe, appealed the

dismssal to the State Personnel Board.

Sonetinme in the second week of Decenber, 1980, SETC posted
on state provided union bulletin boards throughout the state a
leafl et authored by Reiter.2 The leaflet is set forth in

full:

PLACERVI LLE- - On Fri day, Decenber 5, 1980,
Dick Delsigne put a gun to his head in a run
down bar on the wong side of Sacranento and
pulled the trigger. He was dead before the
anbul ance ever got himto the hospital.

The last words on Delsigne's lips were
"those guys aren't going to push nme around
anynor e. !

His reference "those guys" was the
managenent of the Caltrans mai ntenance yard
here where Dick Del signe worked until

July 10 when they fired him

"They" essentially reduces to Don Frohrich,
the territorial superintendent who has run
things here, after his own fashion, for many
years.

To say that Frohrich and Del si gne—an
equi pnent operator with 14 years of
service—didn't get along would be an
under st at enent .

“The leaflet was distributed to SETC shop stewards who in
turn posted it on bulletin boards at their work | ocations.

3



When Frohrich lost his cool and shouted and
screaned at his workers, sone years ago,
managenent saw that he went off the job for
si x weeks because of "hypertension".

But when Delsigne failed to wear his hardhat
in the yard, he got a days dock for it.

Frohrich spent a lot of his work life
attenpting to prove that Del signe was
drinking on the job. He never proved it.

But when Del signe took a picture of Frohrich
scarfing it up at the Carriage House here,
~wWth his Caltrans car parked in the back,
and Frohrich had to get one state worker to
drive him hone and another state worker had
to drive the car back to the yard, Caltrans
managenent said, per usual, "all is in
order—don't sweat it."

After the picture taking incident, things
here got hot for Delsigne. Dick was used to
Frohrich's tactics, of course, like the tine
they were out with binoculars to spy on the
guys. And like the tine they went through
town checking with restaurant owners to find
out if the guys had been screwing off. And
like the time. .

The list is endless. Placerville had cone
to be known as the pits, and the goal of
everyone was to find another place to go to.

Del signe's problem was that he didn't have
it in himto sinply bow down and surrender
to soneone |ike Frohrich. It challenged his
whol e sense of dignity as a man.

So he stood up to it and the dirty little
game went on, endlessly. Finally, on

July 10 they put a bunch of charges together
with chewi ng gum and bobby pins and fired
Del si gne.

In the beginning he remained in a fighting
nood. But as tine passed, the jobless state
started to get to him He'd worked hard al
of his life and didn't know what to do with



hinself. Also the wife he'd separated from

during the bad days was found to have

cancer. . . He took to filling his days with

booze.

Then | ast Fri day.

W in SETC nourn the passing of our brother

Ri chard Del signe. His |life should have

ended differently. It didn't.3

Reiter testified that the first two paragraphs of the

| eafl et came from the police report on Del signe's death and
froma person who was in the bar at the tine of the event. He
admtted that the phrase quoting Delsigne in the leaflet "those

guys aren't going to push nme around anynore. was not the
preci se language in the police report, but he thought it was
very close. The person who was in the bar at the tinme of

Del signe's death stated, said Reiter, that Del signe equated
"those guys" wth managenent at Caltrans. Reiter testified
that "scarfing" neans drinking. Reiter also testified that he
got the information about the binoculars and the restaurant
check from Del signe and others. He testified that he had no

. personal know edge of any of the specific matters alluded to in
the bulletin. As far as he knew, he testified, the matters in
the flyer were truthful.

SETC, said Reiter, puts out a bulletin on a regular basis,

and that the function of a leaflet is to inform enployees of

3The correct spelling of the superintendent's nane is
Frohrei ch.



what takes place in State service. One m ssion of SETC, Reiter
said, is to bring changes into the system SETC believes, said

Reiter, the State Personnel Board hearing process is ".

sinply inadequate to real equity, and in the absence of a
normal channel equity, this is another way to bring situations
and problens to the attention of the workers; have them
informed and |et them know what's happening."

SETC represented Delsigne in nore than one hearing before
the State Personnel Board, and in each case the Board denied
his appeal of the punitive actions taken against him

Sonetine shortly after the 16th of Decenber, Reiter
received a letter fromAdriana G anturco, D rector of

Transportation. The letter is set forth in full:

| just had the occasion to read the flyer
publ i shed by your union concerning the death

of Richard Delsigne. | was dismyed and
sickened by the total irresponsibility of
this article. It occurs to nme that the

unfortunate circunstances of M. Delsigne's
death should properly cause us all to
respectfully pause and reflect as well as to
nmourn the passing of a former co-worker. It
is not however appropriate or justified to

l aunch an attack against any individual or

t he managenent of the Departnment based upon
specul ation and inference. To attenpt to

pl ace the responsibility for M. Delsigne's
death on any i ndividual represents an
abandonnment of any sense of responsibility
and certainly does not reflect well on your
or gani zati on.

| believe this unfortunate response on your
part only destructively underm nes the

rel ati onship between this Departnent and
your organization. | deeply regret that you



felt conpelled to wite and distribute such
material. | have reason to believe that
these flyers have been posted at |ocations
in the Departnent. | expect you to have
them renoved i mediately.

Reiter responded on Decenber 19, to Ganturco's letter as
follows:

| understand your strident response but
cannot in all honesty back away from the
history of the Placerville situation in
general and, nore particularly, the role
Di ck Del signe was required to play as
spelled out in our bulletin.

Certainly all of us would prefer to take a
kindly and forgiving posture in situations
of such tragic proportion. But a
"respective pause. . . to nourn the passage
of a fellow co-worker" does nothing to
either ameliorate the situation nor to
properly mark the passage of a nman who had
come to believe hinself hounded and harassed
out of his very livelihood.

Qur union has been pursuing problens in
Placerville for nore than five years. W
have done this respectfully and reasonably
within the frustrating limtations of an
-inadequate system and where did all this
reason and respect—ot exclusive of our
pleading with Caltrans officials to do
sonet hi ng about Pl acerville—+tead us? Do we
have to be crazed irresponsible radicals to
point to that pathetic death in that seedy
l[ittle bar in Sacranento?

W do not suggest that either Caltrans nor
[sic] your Placerville superintendent was
responsi ble for Dick Delsigne's death. If
you read this into our flyer, it was not our
intent and we apol ogi ze.

W do, however, argue that the years of
unrelieved conflict ending in Delsigne's
termnation did contribute to a state of
mnd in which he ended his life as he did.



Christ knows that Dick was no saint, but it
is ny belief and that of the organization
that we would have been |ess than unfeeling
brutes to allow his death to pass narked
only with the expected niceties.

Later, SETC learned that the |eaflet was being renoved from
the bulletin boards by Caltrans enployees. Reiter testified
that after SETC s request, a letter, over the signature of
Robert Negri, Chief of Enployee Relations for the departnent
was sent to SETC. That letter stated:

This is to advise you that on

Decenber 29, 1980 the Departnent ordered

its' supervisors to renmove from any Caltrans
bulletin boards the SETC flyer, "Hounded Qut
of State Service, H ghway Wrker Takes Own
Life" regarding the death of

M. Richard Del signe.

This action was taken only after your
apparent refusal to renove the flyer
yourself as Ms. G anturco requested in her
Decenber 16, 1980 letter to you.

W consider those flyers to be grossly
irresponsible. In addition, we consider the
flyer's content to be defamatory of
managenent in general as well as of

M. Frohreich, our manager in Placerville.
Mor eover, we consider your flyer to have
danmaged both the reputation of managenment as
a whole, as well as having specifically
damaged the reputation of M. Frohreich.

| also wish to advise you that on

Decenber 16, 1980 the Departnent ordered
removed from the SETC bulletin board at
Placerville, a "Muse Cartoon" entitled,
"When You' re Down & Out, Everybody Wants a
Piece". There was a handwitten notation on
the cartoon which stated "Pl ease-post-on

uni on-bul I eti n-board". W ordered this
cartoon renoved w thout discussing it with
you or any of your representatives because



it was so blatantly [sic] and grossly
obscene and offensive that to have allowed
it to remain even for a mnute wuld have
been irresponsible on our part.
Negri testified that he considered the final sentence of
G anturco's Decenber 16 letter a demand that SETC renove the
Del signe leaflet. He waited a week followng Reiter's
Decenber 19 letter and when the flyers had not been renoved, he
ordered them renoved.
Shortly after learning of the posting of the |eaflet
(mid- Decenmber)* Negri also |earned of a posting of another
poster on the bulletin boards that showed several m ce, naned
after sundry Caltrans managers, depicting another nouse naned
Del si gne, caught in a nousetrap. The managers were depicted as
about to engage in the sexual accosting of Delsigne. There is

no evidence as to who authored or posted the poster, and SETC
makes no charge about its immediate renoval as ordered by Negri.
Negri ordered the nouse cartoon renoved inmmediately as he
"consi dered it paténtly obscene, offensive, vulgar. It shows
genitals, it shows animals in the sex éct; portrayed as a sex
act. | found it offensive."
Negri testified he found the Del signe flyer to be

"of fensive, defamatory, irresponsible inits statenents, and

Negri received further reports that the leaflet was
posted at Caltrans yards in Placerville, Susanville, Monterey,
Sal i nas, Los Angel es, Wl nut Creek and San Franci sco.



generally not truthful.” It was his interpretation that
managenent and Frohreich in particular, were being charged with
responsibility for Delsigne's death. However, Negri testified
that he had told Caltrans managers that they were not to touch
the flyer, but to |eave them where they were. He was going to
try to resolve the matter with Reiter.

Negri testified that the action of ordering the
removal of the flyer was consistent with the provisions

of the Governor's Office guidelines5 and of

S57he Governor's Office of Enployee Relation Guidelines,
April 1978. The pertinent provisions were:

3. Enpl oyee organi zations should be allowed to use
designated bulletin board space to post notices of
their meetings, elections, other business,
recreational and social activities and information
on issues relatln? to enployee terms and
condi tions of enploynent.

4.  Managenent is not required to allow material,
whi ch addresses issues other than those cited in 3
above, to be posted. Management nmmy prohibit the
posting of the follow ng:

a. Material which is obscene or defamator
according to current |egal standards o
material of a lewd or vulgar nature.

b. Material which advocates enpl oyee action(s)
tpat woul d create a clear and present danger
0

(1) The comm ssion of unlawful acts on State
prem ses.

(2) The violation of |awful department
regul ations.

10



Caltrans6 relating to material on union bulletin boards.

(3) The substantial disruption of the orderly
operation of State business.

|f doubt exists as to the propriety of

material in these regards, appropriate
qualified personnel should be consulted before
removal of material.

In the application of the bulletin board posting
rules included in these guidelines, it should be
noted that nanagenment has an interest in
protecting the reputation of its enployees.

Pursuant to this interest, managenent shoul d
broadly interpret the standards of obscenity and
defamation as applied to statements which tend to
injure the reputation of an enpl oyee.

Any deni al of approval of material sought to be
posted or any renoval of material wll be
subjected to usual grievance procedures. Approval
procedures and grievance procedures relative to
posting materials should be expedited with respect
to the tineliness of material.

L] L] - L] - - L] * * * * * - - * * * * L] L]

If any enpl oyee organi zation material is to be
removed from a bulletin board, the enployee

organi zation nmust be contacted as soon as

possi ble. Every effort should be nade to effect
such contact prior to renmoval so as to afford the
enpl oyee organi zation an opportunity to comment on
managenment's judgnent if the representative so
desires.

°The departnent provisions (Policy and Procedure No.
P75-40) were, in part:

An enpl oyee, enployee who is an organizationa
representative, or enployee organization:

1.

a. WIIl be provided space on departnental bulleti
boards for the placenment of itens of interest

n
to

enpl oyees (See Section V, B. 4. for appropriate

11



| SSUES

The issues in this case are:

1.) Does certification by the Public Enploynent Rel ations
Board (hereafter PERB) of another enployee organization as the
excl usive representative in the unit in question, subsequent to
the filing of the unfair practice charge, require its dismssal?

2.) D dthe Caltrans violate sections 3519(a), (b) or
(d)7 by removing the flyer on Decenber 29, 19807?

bulletin board itenms). Enployee

organi zations are responsible for keeping
posted materials current and neatly

di spl ayed.

b. Managenent will renove objectionable
material it considers obviously offensive
(e.g., partisan or non-partisan election
canpai gn materi al, obscene or highly
inflanmatory or in exceptionally poor
taste). Mnagenent should attenpt to
contact persons responsible for posting
materials before renoval. Wthin three
(3) days of renoval, nanagenent will
provide witten explanation (SPB Rule
544) . :

'Section 3519 provides in part that it shall be unlawfu
for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

- L L] Ll . Ld * L] L] L] - * - L] L] L] L] - L] L
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The Motion to Dism ss.

In its Motion to Dismss the charge, filed after the fornal
hearing was conpleted, the State argues that since the instant
unfair practice charge was filed, PERB has certified another
enpl oyee organi zation as the exclusive representative of the
menbers of this unit, thus SETC no |onger has any authority to
pursue this charge.

In response to the Motion, the Adm nistrative Law Judge
issued a Notice of Intent to take Official Notice of Records of
the PERB relating to the certification of election results and
the certification of enployee organi zations as the exclusive
representative of enployees within the unit involved in this
matter.® Tine was extended to the parties to file objections

to the taking of such notice. No objections were fil ed.

(d) Domnate or interfere with the
formation or admnistration of any enpl oyee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.

* - * * L] L] L] L] L] L] L] L] - - . - L] -

8An adnministrative agency may take official notice of
matters wthin its own files and records. Anderson v. Board of
Dent al Exam ners (1915) 27 Cal.App. 336, 338, 149 p. 1006,
1007; California Adm nistrative Agency Practice (Cont. Ed. Bar
1970) Hearing Procedures, section 3.34, p. 167. Antelope
Val l ey Community College District (7/18/79) PERB Deci sion
No. 97 [3 PERC 10098]J.

13



PERB files indicate that on July 10, 1981, the PERB
certified the California State Enpl oyees Association as the
~exclusive representative for all enployees in the craft and
mai ntenance unit as a result of statew de el ections conducted
by PERB in Nhy and June of 1981.9

Caltrans posits two cases in support of its Motion to

Di smiss. In the first, Munt Diablo Unified School

- District (12/30/77) PERB Decision No. 44 [2 PERC 2058] , the
PERB held that a nonexclusive representative did not have a
right to pursue a grievance on behalf of a menber of a unit
where there was an exclusive representative. That is not the
case here. The SETC seeks not to pursue a grievance, but,
only to ascertain the propriety of the act of the enployer in

renoving the flyer on Decenber 29, 1980.

In the second case cited by Caltrans, Marin Comunity

College District (4/3/81) PERB Decision No. 161 [5 PERC 12041],

the PERB declined to review a Adninistrative Law Judge' s
- dismssal of an unfair practice charge filed by a nonexcl usive
enpl oyee organi zation alleging the enployers' failure to neet

and consult with the sane enpl oyee organi zati on. Subsequent to

No objections to the certification were filed pursuant
to Board regul ation section 32738 (title 8, California
. Adm ni strative Code).

1095t h cases involve interpretation of the provisions of

t he Educational Enpl oynment Rel ations Act (hereafter EERA)
Gover nment Code section 3540 et seq.
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the Adm nistrative Law Judge's dism ssal, the enployee
- organi zati on becanme the exclusive representative. PERB s
affirmation of the dism ssal was on the ground that the
enpl oyer now had a duty to neet and negotiate wth the sane
enpl oyee organi zati on and no useful purpose would be served by
reviewing the alleged unfair practice. The instant case
* presents neither a refusal to negotiate question nor the
subsequent certification of the same enpl oyee organi zation as
the exclusive representative.

In Hanford Joint Union H gh School District (6/27/78) PERB
Deci sion No. 58 [2 PERC 2137], the PERB held that a

nonexcl usi ve representative could not file an unfair practice
charge relating to a representation right after an exclusive
representative had been selected. The Board relied on the
exclusivity of representation granted to the exclusive
representative provided in section 3543.1(a).™ In response

. to an argunent raised by the charging party, PERB noted:

Section 3543.1(a) provides in part:

Enpl oyee organi zations shall have the right
to represent their menbers in their

enpl oynent relations wth public school

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
the exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enployee
organi zation may represent that unit in
their enploynent relations with the public
school enpl oyer.
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The Federation relies on the fact that the
enpl oyees in the unit did not have an

excl usive representative at the tinme the
acts conplained of occurred. However, this
argunment m sses the point. The Federation
did not assert its rights at that tine.
This charge was not filed until after

anot her organi zation had been granted

exclusivity. It was this act of accession
that constituted the bar to the current
action.

Section 3543.1(a) is essentially the sane as section
3515.5, as the statutory expression of exclusivity. PERB has
held it will apply its precedents under EERA to simlar
provisions of the SEERA. State of California (Departnent of

Corrections) (5/5/80) PERB Decision No. 127-S [4 PERC 11079].

In the instant case, SETC filed the unfair practice well
before certification of the exclusive representative occurred.
| ndeed, the formal hearing on the unfair practice charge was
conpl eted by that date.

At the tinme of the comm ssion of the alleged violation and
at the tinme the charge was filed, SETC had the statutory right
to represent its nenbers within the unit. There was not then
an exclusive representative organization. |In this case, SETC
charges the Caltrans with violating the rights of enpl oyees
under section 3519(a) and rights of enployee organi zations
rights under section 3519 (b). Transgressions of these rights
by the enployer are not vindicated or nooted by the subsequent
certification of another enployee organization who will be
representing the same enpl oyees for whom SETC conplains. SETC

and the enployees are entitled to a determ nation, on the
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nerits of the matter, whether the enployer violated the
provi sions of SEERA by its actions of Decenmber 29, 1980. The
Motion to Dismiss is, on this ground, denied.

The next question to be resolved is whether the renoval of
the flyer constituted a violation of Government Code

section 3519 (a). Section 3519 (a) provides that it shall be

unl awful for the state to:

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

Section 3519 (a) is conparable to section 3543.5 (a) of the
EERA. 2

In Corrections, supra, PERB Decision No. 127-S, PERB read

into section 3519(a), in addition to the right of enployees to
join and participate in an enpl oyee organi zation of their

choice,® that enployee organizations have the right to

2Section 3543.5(a) provides that it shall be unl awf ul
for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of

rights guaranteed by this chapter.

13gection 3515 gives state enployees the right to form
join and participate in the activities of enployee
organi zations of their own choosing for the purpose of
representation on all matters of enployer enployee relations.
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communi cate with enpl oyees and nenbers at their work site,
where they are generally nost accessible. Said PERB, "access
to enployees to facilitate an exchange of information is
clearly a threshold concern not only in an organizing canpaign
but during the course of the ongoing relationship.between the
enpl oyee organi zation and its nenbers.” The PERB observed that
even while the SEERA is silent as to the right of access of
enpl oyee organi zations to work areas, institutional bulletin
boards and nmi | boxes for conmmuni cation purposes, as is provided
under the EERA, and the H gher Education Enpl oynent Rel ations
Act'* (hereafter HEERA), such "right of access is inplicit
within the stated purposes of the SEERA "

I n Corrections, supra, PERB Decision No. 127-S, PERB

applied the Carlsbad Unified School District? test to

determine if there was a section 3519 (a) violation. Carlsbad
established a single standard and test for all alleged

viol ations of section 3543.5(a). PERB held that where there is
a nexus between the enployer's acts and the exercise of

enpl oyee rights, a prima facie case is established upon a
showing that those acts resulted in sone harm to enpl oyees

rights. If the enployer offers operational necessity in

Y“Government Code section 3560 et seq.

>Oceansi de- Carl sbad _Unified School District (1/30/79)
PERB Deci sion No. 89 [3 PERC 10031].
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expl anation of its conduct, the conpeting interests of the
parties are balanced and the issue is resolved accordingly. |If
the enployer's acts are inherently destructive of enployee

ri ghts, however, those acts can be exonerated only upon a
show ng that they were the result of circunstances beyond the
enpl oyer's control and no alternative course of action was
avai l able. In any event, the charge will be sustained if
unlawful intent is established either affirmatively or by
inference from the record.

The question here is not whether the union could use the
bull etin board, as the enployee organi zation had access to
them nor is there a question of the enployer's control on the
di stribution of materials during non-work tine on the
'enployer's property. Rather the question is whether the
enpl oyer could place any limt upon the content of materi al
posted on state bulletin boards.

SETC argues that the act of renoving the leaflet was
inherently destructive of enployee rights in that "it deprives
the enpl oyee of the very basic right to know the opinions of

hi s organi zation." Thus, under Carlsbad, supra, PERB Deci sion

No. 89, SETC argues, "the enployer's conduct will be excused
only on proof that it was occasioned by circunstances beyond
the enployer's control and that no alternative course was
avai l able.” That the enployer could have left the leaflet on

the bulletin was an alternative, says SETC, and thus a
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violation nust be found. This argument is rejected. The act
of the enployer was to renove a |eaflet from state-owned
bul l etin boards two weeks after its posting, follow ng demand
for its renoval, and further, follow ng adm ssion by the

enpl oyee organization that the |eaflet m ght suggest management
and Frohreich caused Del signe's suicide. The act did not cut
off the enployee's Connunication with the union or vice versa.
There was no restraint, by the enployer, of the distribution of

the flyer to the rank and file enployees.™ See California

Departnent of Transportation (7/7/81) PERB Decision No. 159b-S

[5 PERC 12068]. A different conclusion mght be justified
where the enployer prohibited the distribution of the |eaflet,
but that is not the case here. It is concluded that the act
conpl ained of here, in light of the foregoing circunstances,
does not constitute harm "inherently destructive of enployee
ri ghts".

Here, the renoval of a flyer fromthe state owned bulletin
board two weeks after it was posted, denied the enployee
organi zation an opportunity to maintain its communication wth
the unit nenbers via the bulletin board. This involves at
| east slight harm The right of the enpl oyee organization to

comuni cate this particular nmessage in this fashion wll be

“There is no evidence that the enployer would have
precl uded general distribution of the leaflet to unit menbers.
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wei ghed agai nst the operational necessity of the enployer, and
the conpeting interest of the parties wll be bal anced.

In Corrections, supra, PERB Decision No. 127-S, PERB noted

the right of the enployer under SEERA to place sone restriction
on access "where necessary to assure the safety of its

enpl oyees, wards and facilities, and the efficient operation of
its official business." "It is clear," said PERB, "that access
to public property may be reasonably regul ated under varied
circunstances." PERB turned to the rules of the National Labor
Rel ati ons Board and the Federal Courts governing enployer
regul ati on of enployee organi zati ons access to the enployer
“property. \VWhile noting that it would take cogni zance of

federal precedent,” PERB stated it "would consider the

YPERB may use federal labor |aw precedent where
applicable to public sector l|abor issues. See Fire Fighters
Union v. Gty of Vallejo (1974) 12 Cal.3d 611, Sweetwater Union
Hi gh School District 11/23/76) EERB Decision No. 4 (The Public
Enpl oynent Rel ati on Board was previously known as the
Educati onal Enpl oynent Rel ations Board, or EERB). |In State
Trial Attorneys Association v. State of California, Departnent
of Transportation (7/7/81) PERB Decision No. 159b-5, PERB
addressed the question of access as it relates to the
distribution of union literature through the internal nmai
systemof the state. It was noted that "D stribution of
l[iterature may involve an intrusion upon the enployer's
interest in maintaining order and discipline. (Gtation
omtted.) Further, said PERB, limtation of such distribution
al so intrudes upon the organi zational rights of enployees.
PERB then bal anced these conflicting rights and nade a
determ nation of what is reasonable regulation of access under
Republic Aviation Corp. v. NLRB (1945) 324 U.S. [16 LRRM 620]
where the Suprene Court upheld the Board's ruling that an
enpl oyer may not prohibit its enployees fromdistributing union
organi zational literature on non-working time, absent a show ng
by the enployer that a ban is necessary to naintain plant
di sci pline or production.
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i nherent and substantial distinction between the property
interest of the private enployer and that of the public
enpl oyer. "

The parties argue for or against justification of Caltrans
action on a determ nation of whether the material was
defamatory. Caltrans contends that because the |eafl et
i nsi nuat ed Del signe's suicide was caused by nmanagenent and
Frohreich the material holds themup to contenpt and ridicule
and "appears defamatory.”™ SETC, on the other hand, argues that
the material is not defamatory, because Caltrans never
establ i shed whether the charges within the leaflet were
untrue. Further, says SETC, "under current |egal standards”
malice is required for a finding of defamation. Here, says
SETC, the material was not published with nalice, as Reiter
believed the allegations to be true, and he had both sources

and personal experiences on which the allegation were based.

But establishing the material as defamation as defined by
the Supreme Court is not the test of protection under the
Nati onal Labor Rel ations Act (hereafter NLRA). The rights of
enpl oyees and enpl oyee organi zations to pronulgate witten

materials is grounded upon section 7 of the Act.® See

8Section 7 provides in part: "Enployees shall have the
right to self organization, to form join or assist |abor
organi zations, to bargain collectively through representatives
of their own choosing, and to engage In other concerted
activities for the purpose of collective bargaining or other
mutual aid or protection "
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Letter Carriers v. Austin (1974) 418 U.S. 264. The Nati onal

Labor Rel ati ons Board does not measure the scope of protection
under section 7 by a standard of defamation or its conponents
of malice as prescribed by the Suprene Court for defamation
suits in State courts.® Rather the Board enploys a broader
policy to balance the interest of enployees in self

organi zation under Section 7 and the right of enployers to

maintain discipline in their establishnent. Republic Aviation

Corporationv. NLRB (1945) 324 U.S. 793.

In Maryland Drydock Co. v. NLRB (4th Cir. 1950) 183 F.2d

538, the enployee organization was refrained from distributing
its newspaper upon the company property. An initial uninpeded
uni on publication contained reference to a conpeting

organi zation formed for supervisors as "scab" and included an
abusive definition of "scab," and in another part of the paper
referred to the president of the conpany as "Gossie" (his nane
was French) and further that he should be called a vulture. It
was found that a subsequent newspaper further |anpooned French
and held himup to ridicule in doggeral verse as a "goose" and
"vulture". The next paper contained a reward for anyone who
woul d submt suitable nusic for the doggeral verse |anpooning

French. These papers were barred fromdistribution by the

~enpl oyer.

®I'ndeed, even defamatory material may be protected. See
Letter Carriers v. Austin (1974) supra.
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The Court viewed the material as "scurrilous and defamatory
l[iterature” and held that the conmpany could not be held guilty
of an unfair practice because it had forbidden the distribution
on its premses of "scurrilous and defamatory literature, which
holds its officer and supervising officials up to ridicule and
contenpt, and which has a necessary tendency to disrupt
discipline in the plant.” The conpany, said the Court, nust
mai ntain order and discipline in its plant, and will not be
guilty of an unfair |abor practice because its action is
reasonably taken to protect the enployer's property or
"preserve discipline against the unlawful conduct of
enpl oyees.” This case, as noted by Caltrans, was cited with

approval in Linn v. United Plant Guard Workers of Anerica,

Local 114 (1966) 383 U.S. 53. There, the Suprenme Court
reviewed publication of |eaflets that accused managers of a
branch plant of "lying" to and "robbing" nmenbers of the unit
represented by the union. The Court reversed |ower court
hol di ngs that such suits were preenpted by the federal |abor
aw. Weighing the interest of state courts in affording relief
agai nst defamatory statenments, and the rights of enployees

under Section 7 of the NLRA, the Cbuft,observed:

Basic to the right guaranteed to enpl oyees
in section 7 to form join or assist |abor
organi zations is the right to engage in
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concerted activities to persuade other
enpl oyees to join for their nutual aid and
protection.

Vi gorous exercise of this right 'to persuade
ot her enpl oyees to join' nust not be
stifled by the threat of liability for the
over enthusiastic use of rhetoric or the

i nnocent m stake of fact. Thus, the Board
has concl uded that statements of fact or
opinion relevant to a union organi zing
canpaign are protected by section 7 even if
they are defamatory and prove to be
erroneous, unless nmade with know edge of
their falsity. (Gtation omtted.)

The Suprene Court held that l|ibel suits could be entertained but
were limted to those cases where the conplainant could show that
the defamatory statenents were circulated with malice and caused

hi m damage. *° Said the Court:

Li kewi se, "in as a nunber of cases the Board
has concluded the epithets such as "scab",
"unfair", "liar" are comonpl ace in these

struggles and not so indefensible as to
renove them from the protection of section 7,
even though the statenents are erroneous and
defanme one of the parties to the dispute.
Yet, the Board indicated that its decisions
woul d have been different had the statenents
been lettered wth actual malice, "a
deliberate intention to falsify" or "a

mal evol ent desire to injure.” In sum

al though the board tol erates intenperate,
abusive and inaccurate statenents nmade by the

°The Court adopted the standard of New York Times Co. V.
Sull'ivan (1964) 376 U.S. 254, holding consistent wth the First
and Fourteenth Amendnents, that a State cannot award damages to
a public official for defamatory fal sehood relating to his
of ficial conduct unless the official proves actual malice —
that the fal sehood was published with know edge of its falsity
or wwth reckless disregard of whether it was true or not.
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union during attenpts to organi ze enpl oyees,
it does not interpret the Act as giving
either party license to injure the other
intentionally by circulating defamatory or
insulting material known to be false. See
Maryl and Drydock Co. v Labor Board 183 F. 2d
538 (CA 4th Cr. 1950). In such case, the one
issuing such material forfeits his protection
under the Act.

Thus, material which pronotes ridicule and contenpt and which
has the necessary tendency to disrupt discipline in the plant

has no protection. In Drydock, supra, the court said, no

protection is afforded for material that is "insulting and
defiant and which scurriously |anpoons the officers of the

conpany and its supervisory enployees."

In Pittsburg Unified School District (2/10/78) PERB

Decision No. 47, [2 PERC 2051] the PERB adopted a hearing

of ficer decision that exonerated a school district enployer
froman alleged section 3543.5(a) violation for the suspension
of enployees for the pronul gation of flyers suggesting inproper
conduct on the part of nmanagenent enployees. Besides finding
the flyer inappropriate on school grounds around children
because it suggested intercourse anong the enpl oyees, the

Adm ni strative Law Judge based his decision on the right of the
enpl oyer to protect the reputation of its enployees from | ocker
roomgossip, to avoid lethal effect on the noral e of enpl oyees

i nvol ved and the nmalignnment of managenent enpl oyees.
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The flyer in question raises questions of nanagenent
relationships with its enployees. It can be read as accusing
the state of causing Delsigne's suicide.?® It begins in
captioned letter, "Hounded out of state service, highway worker
takes own life." It attributes Del signe's dying words that
managenent at Caltrans would not be pushing him around
anynore. |Its chronology of the relationship of Frohreich and
Del signe inpute to managenent generally an overly tolerant
acceptance of Frohreich's conduct (the hypertension and the
Carriage House incident) while at the sane tinme sanctioning
Del signe for the hard hat incident. It suggests that
managenent condones the use of binoculars to spy on enpl oyees
and to check with restaurants to see if the enployees were
"screwwng off". It suggests that the |ist of nmanagenent
tactics were endl ess, and because of Frohreich and the
managenent, Placerville had becone the "pits,"” and that
enpl oyees were trying to find sonewhere else to go. It
suggests that Frohreich and managenent sonehow required
Del signe to subordinate his sense of dignity as a man. It
states that managenent was involved in a dirty little gane

agai nst Delsigne. Read in its entire context, the |eaflet was

~ ?That it inputed such a conclusion was recognized by
Reiter when he responded to G anturco. He apol ogized to the
agency for such an inference.
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di sparagi ng of nmanagenent in general and Frohreich in
particular. Contrary to Reiters testinony, the |leaflet nakes
no reférence to the State Personnel Board, nor to the asserted
"inequalities" of its proceedings. The leaflet was posted
before the State Personnel Board had taken action on the

Adm ni strative Law Judge deci sion.

On the other hand, the assertions in the |leaflet are not
sheer fabrications. Reiter was famliar with the Placerville
scene W th the enployer-enployee relations there. Reiter had
received confirmation from a person present at the scene to
corroborate the police report on Delsigne's statenent before he
died. Caltrans offered nothing at the hearing to disprove
anything stated in the leaflet.

As noted, the issue here is not the freedom of the
enpl oyees to publish and distribute material, but rather the
obligation of the enployer to allow the material to remain
posted upon the state-owned bulletin board. While any degree
of condonation by the state of the content of the materi al
allowed to be posted for any length of tinme would be
specul ative, the State does have an interest in assuring that
managenent and its enployees are free frompersonal attack.
Thus, fromthe foregoing analysis, it could be argued that
allowing this leaflet to remain at the Placerville yard woul d
expose Frohreich and nanagenent to continued disparagi ng gossip

about their role in Delsigne's suicide.
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This concern, however, did not cause the Caltrans to take
i mredi ate action to renove the flyer. Rather, Caltrans chose
to allow the flyer to remain posted. Wile Ganturco's letter
of Decenber 16 expressed concern for the contents of the
| eafl et, her reaction was sinply to request the Union take the
| eafl et down. Had continued efficiency of the plant operations
been in issue, she would have ordered it taken down, under the
auspi ces of the operative guidelines.? Even after Reiter
di sclained renoval of the flyer, Negri did not take the |eaflet
down and, in fact, told managenent enployees to | eave the
| eafl et posted. This action belies a conclusion that there was
posed to the enployer a substantial threat to the efficient
operation of its plant by the continued display of the poster.

Further, no evidence was offered at the hearing about such
threat to the operation of the plant. Caltran's post-hearing
brief offers no factual or legal contentions that such threat
was present because of the presence of the |eaflet.

It is concluded therefore, that Caltrans has failed to
establish operational necessity as justification for its
conduct. Thus, under the Carlsbad test, a violation of 3519 (a)

must be found.

_ *2See Rule C (1)(b) of the Policy and Procedure set forth
in footnote 6.
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This denial of the right to communicate wth enpl oyees is
concurrently a violation of the enpl oyee organizations rights

under 3519 (b), See California Departnent of Transportation

supra, PERB Decision No. 159b-S.
Chargi ng party questions the reasonabl eness of the policies
in terms of enployees' rights of free speech, citing R chnond

Federation of Teachers and Sim Valley Educators Associ ation

(8/1/79) PERB Decision No. 99 [3 PERC 10105]. Charging party
argues that the Caltrans policy is overbroad in that it allows
managenent to renove "objectionable material it considers
obviously offensive." This unbridled discretion would,
according to SETC, fall under the Ri chnond case.

In Richnond Unified School District (8/1/79), supra, PERB

Deci sion No. 99 [3 PERC 10105] where review ng the scope of
regul ati on maki ng powers of school districts under
section 3543.1(b) of the EERA the PERB not ed:

On the basis of our understanding of the
statutory purposes of EERA, in conjunction
with our review of anal ogous principles of
| abor and constitutional |aw, we conclude
that school enployer regulation under
section 3543.1(b) should be narrowly drawn
to cover the tinme, place and manner of the
activity, wthout inpinging on the content
unless it presents a substantial threat to
peaceful school operations. The enployer's
interest in regulating speech conduct on
canmpus is fully protected, under

section 3543.1 (b) , by narrow gui delines and
by the deterrent threat posed by the
possibility of subsequent punishnment for
unprotected behavior. Pittsburg Unified

School District (2/10/78) PERB Deci sion
No. 47.
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The Board found as one of the reasons the regul ations
violated the EERA were that they were unreasonably vague and
overbroad. Wthin this criticismwas the notion that the
policies in question suffered from the absence of clear
standards and procedures, thereby leaving unfettered the
di scretion of school adm nistrators. Under the Governor's
O fice guidelines, managenent is encouraged to "broadly
interpret the standards of obscenity or defanmation"” according
to "current legal standards or material of a lewd or vul gar
nature," as applied to statenents "which tend to injure the
reputation of an enpl oyee."

In the instant case, Negri saw fit to renove the nouse
cartoon imedi ately. H's exercise of discretion with regard to
the Del signe flyer, however, was less firm He chose to allow
the flyer to be posted for two weeks. Had he felt certain that
an enpl oyee's reputation was being injured he would have
renoved the material imediately. Rather, he left it on the
bull etin board, notw thstanding his contention that the
policies authorized himto renove it. This sort of discretion

woul d be suspect under the Richnond, supra, PERB Deci sion

No. 99, holding.?

23l n addition, in Richnond, the Board condemmed | anguage
referring to "of political or partisan nature," |anguage quite
simlar to that found in the Caltrans policy and procedure
manual , "partisan or non-partisan el ection canpaign material."
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Li kewi se, in Richnond, supra, the Board found the district

failing to follow its own guidelines in the application of the
rules to the use of the school nmail systens. Here too, had
G anturco or Negri felt that the material in question was
injurious to an enployee, the material should have been renoved
i medi ately, not allowed to remain for two weeks. |ndeed, as
noted, Negri told sone nmanagers to | eave the nmaterial posted.
While the Governor's Ofice guidelines dolprovide for
review, through grievance procedures of either disapproved
material or material renoved, a feature observed by the PERB as
absent in the R chnond regul ati ons, such procedure does not
overcone the initial uncertainty of application of the
gui del i nes because of their scope.
The Governor's Ofice guidelines authorize renoval of
mat eri al "obscene or defamatory according to current |ega
standards of material of a lewd or vulgar nature.” Managenent
is to "broadly interpret standards of obscenity and defamation
as applied to statenments which tend to injure the reputation of
enpl oyees.” Under the Caltrans Policy and Procedure,
managenent is to renove "objectionable material"™ it considers
"obviously offensive (obscene or highly inflammatory in or in

exceptionally poor taste)."

The material in the Delsigne flyer was not lewd in the
sense of the mouse cartoon. Negri had that cartoon renoved

imediately. Nor did Negri perceive the Delsigne flyer as
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vulgar. H's witten notice to SETC on Decenber 29 did not
conplain of vulgarity nor did he express such an inpression at
the hearing. H's witten response to SETC conpl ained that the
| eafl et was "defamatory” to "managenent in general," and yet
the gui delines address thenselves to the reputation of
enpl oyees and not "managenent" generally.

These guidelines fail to conply with the standard set down

by the PERB in R chnond, supra, PERB Decision No. 99, in that

they inpinge upon the content of the activity w thout reference
to the inpact, if any, upon peaceful operations of the business
operations. Enforcenent of such guidelines against the
activities of enployee organizations under 3519 (b) are a denia
of those rights and hence, a violation.

The Caltrans contends the Adm nistrative Law Judge should
take official notice of the State Personnel Board's decision
relating to the discharge of Delsigne. This finding, if made,
woul d then counter the charge in the leaflet that they (the
state) "put together sonme chewi ng gum and bobby pins and fired
hinm. Even if one were to take judicial notice of the Board's
deci si on, however, such notice would not overcone the breadth
of freedom gi ven enpl oyee organi zations in their publications.
This single statenent is nmere hyperbole. As the foregoing
di scussi on has reveal ed, inaccuracies and exaggerations are not

rendered unprotected by the Act, see Pioneer Finishing

Corporation v. NLRB (1st Gr 1981) No. 81-1038 F. 2d ,
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it is only when the statenents are nade naliciously and are
untrue, or with reckless disregard for the truth or falsity.
Here, at the tine the flyer was rel eased, follow ng Del signe's
death, the SETC was of the opinion that Caltrans was wong in
firing him That the Adm nistrative Law Judge and/or the State
Personnel Board felt differently, did not convert SETC s
characterization of "chewing gum and bobby pins" into an abject
false statenment. It is unnecessary, therefore, to take

official notice of the State Personnel Board deci sion.

Caltrans argues that SETC maintained the flyer on the
bulletin board and that Reiter responded to G anturco's letter
of Decenber 16 knowi ng the position of the SPB. There is no
evi dence, however, to show that Reiter had any know edge of the
action of the State Personnel Board which was issued in
Decenber 18, 1980.

Charging party has also alleged a violation of
section 3519(d). Under that section it is unlawful for the
State to domnate or interfere wwth the formation or
adm ni stration of any enpl oyee organi zations, or contribute
financial or other support to it, or in any way encourage

enpl oyees to join any organization in preference to another.

Charging Party conplains that the violation occurred in
that renoval of the bulletin deprived the organization its
regul ar nmeans of communicating with state workers. 1In State of

California, Departnent of Transportation, supra, PERB Decision
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No. 159b-S, it was held that denial of use of state mail
systens did not constitute domnation or interference with the
formation or adm nistration of any enpl oyee organi zati on. In
this case, one flyer was renoved fromthe bulletin board, and
this followed by two weeks the enployer's demand for its
renmoval. |If denial of use of the state mail systemis not a
violation of 3519 (d) then the renoval of one flyer froma
bul  etin board cannot constitute dom nation or interference.
The record in this case is further barren of any evidence that
the State encouraged enployees to join one organization in
preference to another. Accordingly, the SETC has failed to
support its allegations that Caltrans violated section 3519 (d).

In summary, it is concluded that the State did violate
sections 3519 (a) and (b) but not subsection 3519 (d) by renoving
the flyer on Decenber 29, 1980.

REMEDY
Section 3514.5 enpowers PERB to:

to issue a decision and order directing an
offendlng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including but not limted to the rein-
statenent of enployees with or w thout back pay,
as wll effectuate the policies of this chapter.
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It has been found that the State, by renoving the flyer
relating to Del signe, violated sections 3519 (a) and (b). It
has been further found that the enployer violated section
3519 (b) by enforcenment of the Governor's Ofice guidelines and
Caltrans Policy and Procedures No. 75-40. It will effectuate
the policies of SEERA to order the enployer to cease and desi st
frominterfering with the rights of enployees or of enployee
organi zati ons guaranteed by the SEERA

SETC request that the enployer be required to repost the
bulletin along with a notice that it violated the Act.

However, requiring Caltrans to post the flyer serves no usefu
purpose at this tinme. Delsigne's unfortunate death has
occurred, now nore than a year ago. Reviving SETC s

| amentati on of his passing does nothing to further the policies
of the Act. SETC is no longer a conpeting enpl oyee

organi zation for exclusive representation.? The
re-publicationof the flyer will in no way benefit SETC at this
time. The request for reposting the flyer is therefore
denied. It has been found that SETC failed to support its

al l egations of a section 3519 (d) violation, accordingly, that
part of the charge should be di sm ssed.

It is also appropriate that the State be required to post a

notice incorporating the terns of the order. The notice should

~ 2%See the discussion on page 13 relating to the Mtion to
Di sm ss.
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be subscribed by an authorized agent of the State indicating
that it wll comply with the terns thereof. The notice shal

not be reduced in size. Posting will provide enployees with
notice that the State has acted in an unlawful manner and is
being required to cease and desist fromthis activity. It

ef fectuates the purposes of the EERA that enpl oyees be inforned
of the resolution of the controversy and announces the State's

readiness to conply with the ordered renedy. See Placerville

Uni on School District (9/18/78) PERB Decision No. 69. 1In

Pandol and Sons v. ALRB and UFW (1979) 98 Cal . App. 3d 580, 587,

the California District Court of Appeal approved a posting
requirenment. The U.S. Supreme Court approved a simlar posting

requirenment in NLRB v. Express Publishing Co. (1941) 312 U. S.

426 [8 LRRM 415] .
The enployer's Motion to Dism ss should be deni ed.

PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in this case, and pursuant to CGovernnent
Code section 3541.5, it is hereby ordered that the State of
California, Departnent of Transportation and its
representatives shall
A. CEASE AND DESI ST FROM

1. Interfering with enpl oyees because of the exercise of

rights guaranteed by the State Enpl oyer Enployee Rel ations Act,
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2. Denying to the State Enpl oyee Trades Council, Loca
1268, LIUNA, AFL-CIO rights guaranteed by the State Enpl oyer
Enpl oyee Rel ations Act including the right to comrunicate to
its menbers.

3. ;Unreasonably denying by their witten admnistrative
or other policies the right of enployee organizations pursuant
to the SEERA to use bulletin boards for the purpose of
comuni cating with enpl oyees of Caltrans.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI Gl ES OF THE STATE EMPLOYER EMPLOYEE
RELATI ONS ACT:

1. Wthin five (5 workdays after the date of service of
a final decision in this matter, prepare and post copies of the
NOTI CE TO EMPLOYEES attached as an appendi x hereto, signed by a
aut hori zed agent of the enployer. Such posting shall be
mai ntained for at least thirty (30) workdays at all work
| ocations where notices to enployees customarily are pl aced.
Such notice nust not be reduced in size and reasonabl e steps
shall be taken to ensure that they are not defaced, altered or
covered by any material;

2. Wthin twenty (20) workdays from service of the fina
decision herein, notify the Sacranento Regional D rector of the
Publ i ¢ Enpl oynent Relations Board, in witing, of the steps the
enpl oyer has taken to conply with the terns of this ORDER
Continue to report in witing to the regional director

periodically thereafter as directed. Al reports to the
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regional director shall be served concurrently on the charging
party herein.

C. The allegation that Caltrans violated section 3519 (d) is
DI SM SSED.

D. Caltran's Mdtion to Dismss is DEN ED

Pursuant to California Adm nistrative Code, title 8, part
11, section 32305, this Proposed Decision and Order shall
becone final on March 15, 1982, unless a party files a
timely statenent of exceptions within twenty (20) cal endar days
followng the date of service of the decision. The statenent
of exceptions and supporting brief nust be actually received by
the Executive Assistant to the Board at the headquarters office
| in Sacranmento before the close of business (5:00 p.m)
on March 15 1982, in order to be timely filed. (See
California Adm ni strative Code,. title 8, part 111, section
32135.) Any statenent of exceptions and supporting brief nust
be served concurrently with its filing upon each party to this
proceedi ng. Proof of service shall be filed with the Board
itself. (See California Adm nistrative Code, title 8, part
11, sections 32300 and 32305, as anended.)

Dated: February 22, 1982

Gary M. Gallery"
Administrative Law Judge
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